Agreement for Professional Emergency Services

This Agreement, made and effective on (effective date) by and between  (name of hospital) Hospital, Inc., located at (address of hospital), (city, state and zip code), and (name of emergency service provider), a/an (state) corporation, located at (address of provider), (city, state, and zip code).

Whereas, (hospital name) Hospital, a licensed health care facility, requires that the professional emergency and related services provided at (hospital name) Hospital be performed by qualified physicians specializing in the provision of professional emergency and related services; and

Whereas, (hospital name) Hospital desires to engage (emergency service provider name) to have its Emergency Physicians provide professional emergency and related services at (hospital name) Hospital upon the terms and conditions set forth herein; and

Whereas, (emergency service provider name) desires to provide professional emergency and related services through its Emergency Physicians at Hospital upon the terms and conditions set forth herein.

Now, therefore, in consideration of the terms and conditions contained herein, the parties hereby agree as follows:

1.
Definitions

A.
"Medical Staff” means the Medical Staff of (hospital name)Hospital.

B.
"Department" means Department of Emergency Services at (hospital name) Hospital.

C.
"Part B services" means professional medical services personally rendered by an Emergency Physician which contribute to the diagnosis or treatment of an individual patient and which may be reimbursed as the Physician's professional component, whether or not the patients are Medicare recipients.

D.
"Emergency Physician" means a person who is:

1.
Licensed to practice medicine in the State of (name of state) without any disciplinary action taken against their license at any time by the State of (name of state) or any other state;

2.
Licensed without restriction under state and federal laws to dispense all narcotics and drugs required to be dispensed by the Department;

3.
A member of the Medical Staff and a party to this Agreement;

E.
"Related services" means those professional services performed by an Emergency Physician that support or assist professional emergency services and which generally fall within the scope of such services.

2.
(emergency service provider name) as Provider

(hospital name) Hospital designates (emergency service provider name), and (emergency service provider name) accepts such engagement, as the sole provider of professional emergency and related services at (hospital name) Hospital in the Department of Emergency Services.  Professional emergency coverage at (hospital name) Hospital shall be provided by (emergency service provider name) twenty-four hours per day, seven days per week, fifty-two weeks per year.  The exclusive provider relationship with (emergency service provider name)  is consistent with (hospital name) Hospital's objective to provide quality patient care and the efficient operation of Department.

3.
Professional Services of (emergency service provider name)  and/or Emergency Physicians

(emergency service provider name)  and/or Emergency Physicians shall:
A.
Provide the professional services necessary for the efficient delivery of quality emergency and related services at (hospital name) Hospital.  Such services shall be provided in accordance with generally accepted medical practice.

B.
Assure that one Emergency Physician is present on the (hospital name) Hospital campus.

C.
Conduct and document all professional services in a manner enabling (hospital name) Hospital to seek reimbursement from patients and responsible third party payors for the operation of the Department.  Each Emergency Physician shall complete all medical records in accordance with the bylaws, rules, regulations, and policies of (hospital name)  Hospital and Medical Staff.  Medical records shall be and remain the property of (hospital name)  Hospital, maintained and kept at the facilities of (hospital name) Hospital on a confidential basis and the contents of such records shall not be disclosed except in accordance with the bylaws, rules, regulations and policies of (hospital name) Hospital and Medical Staff.

D.
Perform the necessary professional emergency and related services unless such services are refused by a patient, or the provision of such services requested by the patient or the patient's attending physician are unnecessary under generally accepted medical practices.  In such cases, the professional services requested shall not be provided and the Emergency Physician who makes such a determination shall note the reasons in the patient's treatment records.

E.
Perform emergency medical and related services in conformance with:

1.
Applicable federal and state statutes, local ordinances and the rules and regulations of Governmental agencies and applicable standards of accrediting agencies;

2.
Bylaws, rules, regulations, policies and procedures of (hospital name) Hospital and Medical Staff.

F.
Enable efficient utilization of (hospital name) Hospital equipment, facilities and resources.

G.
Promptly notify (hospital name) Hospital of any action taken against him or herself, the (emergency service provider name), or any Emergency Physician by the State or the Federal Government or any of either’s agencies or entities, or by another Hospital or health care facility.

H.
Not refuse professional services, or discriminate in the provision of professional services, on any basis which violates any federal, state or local antidiscrimination law or regulation; nor refuse professional services, or discriminate in the provision of professional services based on a patient's ability to pay, in administering to the medical needs of each patient.

4.
Administrative Services of (emergency service provider name)   
(emergency service provider name), through a leadership structure acceptable to (hospital name)  Hospital designates one physician as Director of Emergency Services who shall perform the following administrative services:

1.
Supervision of professional services of the Department in accordance with the bylaws, rules, regulations, and administrative policies of (hospital name) Hospital and the Bylaws of the Medical Staff;

2.
Assist in developing policies and procedures, for a quality improvement program for professional emergency, services and related services at (hospital name) Hospital;

3.
Assist in providing peer review and retrospective evaluation of emergency services and submit written reports in accordance with the Bylaws of the Medical Staff and (hospital name) Hospital;

4.
Review and assist as necessary in responding to the inquiries and reports of governmental and other authorized inspecting agencies;

5.
Provide recommendations, as necessary, to (hospital name) Hospital regarding a need for additional equipment, supplies and or space in the Department; and

6.
Participate, at (hospital name) Hospital request, in strategic planning activities to make existing services more efficient and to consider the implementation of new emergency services.

5.
Equipment, Supplies,  Space and Personnel

A.
(hospital name) Hospital shall provide and maintain, consistent with (hospital name) Hospital policies, accrediting agencies and financial constraints, such equipment, materials, supplies and space as is necessary for the effective operation of the Department.  (emergency service provider name) shall make recommendations to (hospital name) Hospital concerning the equipment, supplies and space needs of the Department, but the final decisions with respect to all such matters shall remain the sole responsibility of (hospital name) Hospital.

B.
(hospital name) Hospital shall provide, in accordance with accreditation requirements and financial constraints, such personnel, including, nurses, technicians and other personnel, as necessary for the proper operation of the Department. (emergency service provider name) shall make recommendations to (hospital name) Hospital concerning the personnel needs of Department, but final decisions with respect to all such matters shall remain the sole responsibility of (hospital name) Hospital.

C.
(hospital name) Hospital shall provide necessary transcription services to efficiently bill for emergency services with appropriate quality and adequate turn around time.  Expenses related to transcription services shall be shared equally on a 50-50 basis between (hospital name) Hospital and (emergency service provider name).
D.
(emergency service provider name) shall advise the Administrative Director of a Department of any dissatisfaction with Department personnel.  (hospital name) Hospital shall have sole responsibility for discipline, discharge or promotion (hospital name) Hospital personnel in the Department.  (hospital name) Hospital shall consult with the Chairperson of the Department prior to significant discipline, discharge or promotion of key (hospital name) Hospital personnel in the Department.

6.
Independent Contractors

For purposes of this Agreement, (emergency service provider name) shall be an independent contractor.  Neither (emergency service provider name), nor any of its Emergency Physicians or employees, shall be deemed an agent, joint venturer or employee of (hospital name) Hospital for any purpose whatsoever or be entitled to benefits provided to employees of (hospital name) Hospital, including, without limitation sickness or health insurance, unemployment and workers' compensation benefits, vacation and pension benefits, or compensation for overtime, holidays, sick days or vacations.

7.
Cessation of Emergency Physician's Service

Upon a written request from (hospital name) Hospital to the Director of Emergency Services for the cessation of the professional services by an Emergency Physician at (hospital name) Hospital, the Director shall not schedule for professional services the Emergency Physician whose services were requested by (hospital name) Hospital to cease.  (hospital name) Hospital may request such cessation of service in the event of 

(a) the limitation, suspension or revocation of an Emergency Physician's license to practice in the State of (name of state); 

(b) the reduction, suspension or termination of an Emergency Physician's Medical Staff membership and/or privileges at (hospital name) Hospital; 

(c) the ineligibility of an Emergency Physician to participate in the reimbursement programs of Blue Cross Blue Shield of (name of state), Medicare or Medicaid programs; 

(d) the dissatisfaction of (hospital name) Hospital with the quality or general performance of the services rendered at (hospital name) Hospital by an Emergency Physician, as documented by quality assurance data, physician complaints or risk management reports; 

(e) the unprofessional or disruptive behavior or the inability of an Emergency Physician to work cooperatively with physicians, staff or administrators; or

(f) the lack of qualifications required by this Agreement; 

(g) the failure to perform administrative duties as required pursuant to this Agreement; 

(h) the commission by an Emergency Physician of an act or omission constituting willful misconduct, dishonesty, fraud or other illegal or improper act; or 

(i) the breach by an Emergency Physician of a term or condition of this Agreement.

8.
Contract Structure

It is the agreement of the parties of this Agreement that the same constitutes a lawful and proper agreement under the personal services and management contract exception safe harbor as set forth in 42 CFR 1001.952 (d) to the Federal Anti-Kickback Statute, 42 USCA 1320a-7b, and as a personal services arrangement exception to the Federal Ethics in Patient Referrals Act (“Stark II”), 42 USCA 1399nn(e)(3).

9.
Billing, Participation in Third Party Payor Programs and Compensation

A.
Charges for Part B professional emergency services rendered by (emergency service provider name) and/or an Emergency Physician shall be billed by such Emergency Physician on a fee-for-service basis directly to patients or responsible third parties.  Charges shall be reasonable, commensurate with the services provided and comparable with charges for similar services provided in (Name of counties) Counties.  (emergency service provider name)  or each Emergency Physician shall provide for billing services.  (emergency service provider name)  shall provide (hospital name) Hospital, upon the execution of this Agreement, a list of the uniform charges used by each Emergency Physician for all procedures and prompt notice of any revisions to the charges during the term of this Agreement.

B.
(emergency service provider name)  and each Emergency Physician shall, for the provision of services pursuant to this Agreement, participate in the third party payment programs of Blue Cross Blue Shield of (name of state), Medicare, Medicaid and (emergency service provider name)  shall negotiate in good faith with other third party payment programs in which (hospital name) Hospital participates.

C.
(hospital name) Hospital shall provide (emergency service provider name)  with such data as is necessary and customary to enable each Emergency Physician to bill for professional emergency services.

D.
(emergency service provider name) shall be compensated by the (hospital name)  Hospital according to the calculation as set forth in Exhibit A.

E.
In the event any statutory or regulatory action materially impairs either the (emergency service provider’s name) or (hospital’s name) ability to secure reimbursement for services, the affected provisions of this Agreement shall be renegotiated.

10.
Allocation and Record of Services

(emergency service provider name)  shall follow the emergency room schedule of time and activities as set forth in Exhibit B.  (emergency service provider name) with the assistance of (emergency service provider name)  Hospital shall maintain adequate records which set forth the amount of services (emergency service provider name)  devotes to the specific duties under this Agreement.

11.
Patient Authorization; COBRA Compliance
A.
Except in situations where a transfer to another institution is to be made because of a medical emergency or the patient is unconscious or otherwise unable to give consent, the (emergency service provider name)  and/or any Emergency Physician will inform the patient of the need for the transfer, the alternatives to transfer, if any, and that the transfer is acceptable to the receiving hospital.  If the patient is able to make an informed judgment concerning the transfer after receiving the foregoing information, the patient may either accept or reject the proposed transfer, and the proposed use of a helicopter or fixed wing aircraft, as appropriate, to make the transfer.  It shall be the responsibility of both the (hospital name) Hospital and the (emergency service provider name) and/or Emergency Physician to comply with COBRA, 42 USC ( 1395dd, regarding the “Examination and Treatment for Emergency Medical Conditions and Women in Active Labor” whenever applicable, and to obtain such additional consents or provide such additional documentation of the patient’s medical condition, risks and benefits of transfer and physician certification as may be required by such statute and regulations issued thereunder, and all pertinent (hospital name) Hospital Bylaws, rules, regulations and policies.
12.
Insurance

A.
The Director of Emergency Services shall promptly notify (hospital name) Hospital of any occurrence or circumstance which may result in a claim against (emergency service provider name)  and any Emergency Physician or (hospital name) Hospital.  (emergency service provider name)  and each Emergency Physician shall cooperate with (hospital name) Hospital as legally appropriate whenever any claim or lawsuit is filed against either.  Such cooperation may include the presentation of a joint defense.

B.
(emergency service provider name) shall at (emergency service provider’s name) sole expense carry professional liability insurance for (emergency service provider name)  and (emergency service provider’s name) physicians issued by insurers acceptable to DJWH which are authorized to offer such coverage.  Such insurance shall be in a reasonable amount that is acceptable to (hospital name) Hospital, but in any event shall have limits of liability hereunder for at least (insert applicable dollar amount) dollars per occurrence and (insert applicable dollar amount) annual aggregate.  (emergency service provider name)  shall submit evidence of such coverage and renewals of such coverage at least ten (10) days prior to any change of either the termination date or any existing coverage.  The same coverage will remain in effect for two (2) years after the termination for claims that may arise after termination for incidents that occurred during the term of this Agreement.  This can be done either through maintaining professional liability coverage on an Occurrence basis or by purchasing Tail Coverage.

13.
Term and Termination

A.      This Agreement shall commence on the Effective Date and shall continue for a period of one (1) year.  Thereafter, this Agreement shall be automatically renewed for a one year term(s) unless either party gives written notice of intent not to renew no less than ninety days prior to the expiration of this Agreement or any one year renewal term.     

B.
Notwithstanding Section 13.A, this Agreement may be terminated as follows:

1.
By mutual written consent of the parties;

2.
By (hospital name) Hospital in the event of a breach of any material term, condition warranty or representation of this Agreement that either (emergency service provider name) or an Emergency Physician fails to cure within fifteen days after written notice of such breach.

3.
By (hospital name) Hospital in the event an Emergency Physician providing services pursuant to this Agreement fails to participate in a third party payor program as required by Hospital.

4.
By (hospital name) Hospital in the event the professional services of three Emergency Physicians are requested to cease pursuant to Section 7.

5.
By (hospital name) Hospital, upon sixty days written notice to (emergency service provider name), in the event of the conviction of a principal contractor or employee of the (emergency service provider name)  of fraud or criminal activity, unless the relationship of the convicted party to the (emergency service provider name)  is terminated.

6.
By (emergency service provider name)  in the event of a breach of any material, term, condition or representation of this Agreement that (hospital name) Hospital fails to cure within fifteen days after written notice of such breach.

7.
By (hospital name) Hospital or (emergency service provider name)  in the event reimbursement for professional or facility services prevents the operation of Department in substantially the same manner as existed on the date of this Agreement.

C.
In the event (hospital name) Hospital desires to terminate this Agreement pursuant to the provisions of Section 12.B.2, (hospital name) Hospital shall provide the President of (emergency service provider name) written notice of the Effective Date of termination specifying the reasons for such termination, no less than sixty days prior to the effective date of such termination.  Termination must be approved by (hospital name) Hospital's Board of Trustees.

D.
In the event of the termination or expiration of this Agreement, (emergency service provider name) and each Emergency Physician shall complete all medical records, cooperate with (hospital name) Hospital with respect to any action filed against (hospital name) Hospital and otherwise satisfy all responsibilities and obligations assumed herein.  (hospital name) Hospital shall cooperate with (emergency service provider name) and each Emergency Physician with respect to any action filed against (emergency service provider name) and/or each Emergency Physician and otherwise satisfy all responsibilities and obligations assumed herein.

14. 
Disclosure of Records

In the event that the Secretary of Health and Human Services (the "Secretary") or the Comptroller General of the United States (the "Comptroller General") or their representatives determine that this Agreement is a contract described in Section 1861(v)(1)(1) of the Social Security Act, 4.) U. S. C. Sec. 1395 (x) (1) (1), as amended from time to time, (hospital name) and each Emergency Physician agrees that, until the expiration of four years after the furnishing of services pursuant to this Agreement, (emergency service provider name)  and/or each Emergency Physician shall retain and make available, upon written request by the Secretary, or upon request by the Comptroller General, or by any of their duly authorized representatives, this Agreement and those books, documents and records of (emergency service provider name) and each Emergency Physician that are necessary to certify the nature and extent of costs  paid by (hospital name) Hospital pursuant to this Agreement.  In the event access to books, documents and records is requested pursuant to this paragraph by the Secretary, the Comptroller General or any of their duly authorized representatives, (emergency service provider name)  and each Emergency Physician shall immediately provide (hospital name) Hospital with the requested documents and records.

15.
Confidentiality
In the event (emergency service provider name)  and/or an Emergency Physician shall have access to, or knowledge of, information of a confidential nature, including medical records, business or financial records, or other matters or practices of (hospital name) Hospital, (emergency service provider name)  and/or an Emergency Physician shall not disclose or use any such information for purposes other than necessary and proper for the performance by (emergency service provider name) and/or an Emergency Physician of the services rendered pursuant to this Agreement.

16. 
Assignment and Authority

This Agreement is a personal services agreement, entered into by the parties specifically with the intent that each party desires to contract only with the other party.  Neither party may assign, transfer, or sell their interest in this Agreement to any third part without the express written consent of the other party.  If an assignment has written consent, the terms and conditions of this Agreement are binding upon, and shall inure to the benefit of, the authorized assignee.  Neither (emergency service provider name) nor any Emergency Physician shall have any power or authority to incur any debts or liabilities of any kind or nature whatsoever in the name of or on behalf of (hospital name) Hospital.

17.
Severability 
In the event any provision of this Agreement is declared null and void by a statute or ruling of a court, the remaining provisions of this Agreement shall remain in full force and effect.

18.
Governing Law and Entire Agreement 

This Agreement shall be construed and governed by, the laws of the State of (name of state).  This Agreement constitutes the entire agreement of the parties and supersedes any prior agreement.  This Agreement may be modified or amended only in writing and signed by the authorized representative of the parties.

19.
Waiver
One or more waivers of a breach of any term or condition of this Agreement by either party shall not be construed as a waiver of a subsequent breach of any term or condition of this Agreement.  No breach of a term or condition of this Agreement by either party shall be waived by the other, unless such waiver is in writing.

20.
Notices
Any notice or communication required to be given under any provision of this Agreement shall be deemed to have been sufficiently given or served for all purposes if delivered personally or is sent by certified United States mail to the addresses set forth above. 

21.
Amendments

No amendments or additions to this Agreement shall be binding unless executed in writing and signed by the parties.
22.
Miscellaneous

In the event that no funds or insufficient funds are appropriated or budgeted in any fiscal period for payments due under this Agreement, (hospital name) Hospital will immediately notify (emergency service provider name) of such occurrence and this Agreement, and/or any payments due thereunder, shall terminate on the last day of the fiscal period for which appropriations were received without penalty or expenses to (hospital name) Hospital of any kind whatsoever.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

	(NAME OF HOSPITAL)
	tc \l1 "DOCTOR JOHN WARNER HOSPITAL(NAME OF EMERGENCY SERVICES PROVIDER) an (Name of State) corporation

	By:  __________________________

(Signature of Hospital Representative)


	________________________

(Signature of ER Provider Representative)




EXHIBIT A

(hospital name) Hospital shall pay (emergency service provider name) the sum of $(see below) per hour for availability services provided by (emergency service provider name) under the terms of this Agreement.  Availability services shall include the physical presence of a (emergency service provider name) physician in (hospital name) Hospital to render emergency treatment to individual patients of (hospital name) Hospital as and when needed.  In no event will the hourly amount exceed $(insert applicable dollar amount) during the term of this Agreement.  (emergency service provider name) will be responsible for the payment of all applicable and estimated taxes.

Hourly Rate calculated from cost worksheet A-8-2 Line 61 Column 16 (Adj. RCE Limited) divided by Line 61 Column 7 ($xx.xx)

EXHIBIT B

EMERGENCY ROOM PHYSICIAN ALLOCATION AGREEMENT

The following schedule represents the distribution of time and activities of the physicians in the Emergency Room Department:

l.
Activity, other than direct patient services
Percent of Time

(a)
Teaching





 2      

(b)
Administration




 3      

(c)
Standby Time




35      

(d)
Hospital service (committees, etc.)

 4      

(e
Services of general benefit to 

patients (quality control, etc.)
 

 4      

Total other than direct patient services
48      

2.
Activity, direct  services to individual patients

52

The allocation of time by activity as shown above was based on(select one of the following):

l.
Time study
2.  Estimate
   3.  Other (attach explanation)

(Name of Hospital)




(Name of Emergency Service Provider)
                                                                             

(Name of State) Corporation

By:________________________________       

 _________________________________________

      (Signature of Hospital Representative)                            (Signature of emergency service provider







 Representative)
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